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13(c)) prior to June 17, 1980, and for the 
month of December 1978, and 

(3) The pensioner’s public assistance 
payments (or a supplementary pay-
ment under Pub. L. 93–233, sec. 13(c)) 
were discontinued because of an in-
crease in income resulting from an 
election of improved pension. 

(d) End of the deemed period of entitle-
ment to public assistance. The deemed 
period of entitlement to public assist-
ance (or a supplementary payment 
under Pub. L. 93–233, sec. 13(c)) ends the 
first calendar month that begins more 
than 10 days after a pensioner makes 
an informed election of improved pen-
sion. (If the pensioner is unable to 
make an informed election the in-
formed election may be made by a 
member of the pensioner’s family.) A 
pensioner who fails to disaffirm a pre-
viously made election of improved pen-
sion within the time limits set forth in 
paragraph (e) of this section shall be 
deemed to have reaffirmed the previous 
election. This will also end the deemed 
period of entitlement to public assist-
ance. 

(e) Notice of right to make informed 
election or disaffirm election previously 
made. The Department of Veterans Af-
fairs shall send a written notice to 
each pensioner to whom paragraph (b) 
of this section applies and who is eligi-
ble to elect or who has elected im-
proved pension. The notice shall be in 
clear and understandable language. It 
shall include the following: 

(1) A description of the consequences 
to the pensioner (and the pensioner’s 
family if applicable) of losing medicaid 
eligibility because of an increase in in-
come resulting from electing improved 
pension; and 

(2) A description of the provisions of 
paragraph (b) of this section; and 

(3) In the case of a pensioner who has 
previously elected improved pension, a 
form for the purpose of enabling the 
pensioner to disaffirm the previous 
election of improved pensions; and 

(4) The following provisons of Pub. L. 
96–272, sec. 310(b)(2)(B): 

(i) That a pensioner has 90 days from 
the date the notice is mailed to the 
pensioner to disaffirm a previous 
electon by completing the disaffirma-
tion form and mailing it to the Depart-
ment of Veterans Affairs. 

(ii) That a pensioner who disaffirms a 
previous election shall receive, begin-
ning the calendar month after the cal-
endar month in which the Department 
of Veterans Affairs receives the dis-
affirmation, the amount of pension 
payable if improved pension had not 
been elected. 

(iii) That a pensioner who disaffirms 
a previous election may again elect im-
proved pension but without a right to 
disaffirm the subsequent election. 

(iv) That a pensioner who disaffirms 
an election of improved pension shall 
not be indebted to the United States 
for the period in which the pensioner 
received improved pension. 

(Authority: Pub. L. 96–272, sec. 310; 94 Stat. 
500) 

(f) Notification to the Department of 
Health and Human Services. The Depart-
ment of Veterans Affairs shall prompt-
ly furnish the Department of Health 
and Human Services the following in-
formation: 

(1) The name and identifying infor-
mation of each pensioner who dis-
affirms his or her election of improved 
pension. 

(2) The name and identifying infor-
mation of each pensioner who fails to 
disaffirm and election of improved pen-
sion within the 90-day period described 
in paragraph (e)(4)(i) of this section. 

(3) The name and identifying infor-
mation of each pensioner who after dis-
affirming his or her election of im-
proved pension, subsequently reelected 
improved pension. 

(Authority: 38 U.S.C. 501) 

[46 FR 11661, Feb. 10, 1981] 

§ 3.715 Radiation Exposure Compensa-
tion Act of 1990. 

Payment to any individual under the 
provisions of the Radiation Exposure 
Compensation Act of 1990 (Pub. L. 101– 
426 as amended by Public Law 101–510) 
based upon disability or death result-
ing from a specific disease shall bar 
payment, or further payment, of com-
pensation or dependency and indem-
nity compensation to or on behalf of 
that individual based upon disability or 
death resulting from the same disease. 

(Authority: 42 U.S.C. 2210 note) 
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CROSS REFERENCE: See § 3.500(x) for effec-
tive date of discontinuance. 

[58 FR 25564, Apr. 27, 1993] 

RETIREMENT 

§ 3.750 Retirement pay. 
(a) General. Except as provided in 

paragraphs (c) and (d) of this section 
and § 3.751, any person entitled to re-
ceive retirement pay based on service 
as a member of the Armed Forces or as 
a commissioned officer of the Public 
Health Service, the Coast and Geodetic 
Survey, the Environmental Science 
Services Administration; or the Na-
tional Oceanic and Atmospheric Ad-
ministration may not receive such pay 
concurrently with benefits payable 
under laws administered by the Depart-
ment of Veterans Affairs. The term 
‘‘retirement pay’’ includes retired pay 
and retainer pay. 

(b) Election. A veteran entitled to re-
tirement pay or compensation may 
elect which of the benefits he or she de-
sires to receive. An election of retire-
ment pay does not bar him or her from 
making a subsequent election of the 
other benefit to which he or she is enti-
tled. An election filed within 1 year 
from the date of notification of Depart-
ment of Veterans Affairs entitlement 
will be considered as ‘‘timely filed’’ for 
the purpose of § 3.401(e)(1). If the vet-
eran is incompetent the 1-year period 
will begin on the date notification is 
sent to the next friend or fiduciary. In 
initial determinations, elections may 
be applied retroactively if the claimant 
was not advised of his or her right of 
election and the effect thereof. 

(c) Waiver. A person specified in para-
graph (a) of this section may receive 
compensation upon filing with the 
service department concerned a waiver 
of so much of his (or her) retirement 
pay as is equal in amount to the com-
pensation to which he (or she) is enti-
tled. In the absence of a specific state-
ment to the contrary, the filing of an 
application for compensation by a vet-
eran entitled to retirement pay con-
stitutes such a waiver. 

(Authority: 38 U.S.C. 5305) 

(d) Pension—(1) Improved pension. A 
person specified in paragraph (a) of this 
section may receive improved pension 

and retirement pay concurrently with-
out having to waive any portion of the 
person’s retirement pay. In deter-
mining entitlement to improved pen-
sion, retirement pay shall be treated in 
the same manner as countable income 
from other sources. 

(2) Old-law and section 306 pension. A 
person specified in paragraph (a) of this 
section may not receive old-law or sec-
tion 306 pension and retirement pay 
concurrently without waiver of retire-
ment pay as provided in paragraph (c) 
of this section concerning compensa-
tion. 

(Authority: 38 U.S.C. 5304(a)) 

CROSS REFERENCE: Concurrent benefits and 
elections; general. See § 3.700. 

[29 FR 12260, Aug. 27, 1964, and 36 FR 5341, 
Mar. 20, 1971, as amended at 41 FR 53797, Dec. 
9, 1976; 46 FR 47543, Sept. 29, 1981] 

§ 3.751 Statutory awards; retired serv-
ice personnel. 

Retired Regular and Reserve officers 
and enlisted personnel are not entitled 
to statutory awards of disability com-
pensation from the Department of Vet-
erans Affairs in addition to their re-
tirement pay. However, under § 3.750(c), 
eligible persons may waive an amount 
equal to the basic disability compensa-
tion and any statutory award other-
wise payable by the Department of 
Veterans Affairs. 

[41 FR 53797, Dec. 9, 1976] 

§ 3.752 [Reserved] 

§ 3.753 Public Health Service. 

Disability compensation may be paid 
concurrently with retirement pay to an 
officer of the commissioned corps of 
the Public Health Service, who was re-
ceiving disability compensation on De-
cember 31, 1956, as follows: 

(a) An officer who incurred a dis-
ability before July 29, 1945, but retired 
for nondisability purposes prior to such 
date. 

(b) An officer who incurred a dis-
ability before July 29, 1945, but retired 
for nondisability purposes between 
July 4, 1952, and December 31, 1956. 

(c) An officer who incurred a dis-
ability between July 29, 1945, and July 
3, 1952, but retired for nondisability 
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